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Pro Se belowAJnknown on appeal.

This case has not been on appeal before.

This litigation involves denial ofaDomestic Violence Order (DVO).

DISTRICT COURT DISPOSITION: Denial of DVO solely on grounds that Petitioner is
^ not OTtitled to protection from domestic violence under KRS 403.715 et seq because she is a

member ofasame-sex couple. (Copy ofopinion attached).



relief SOUGHT: Reversal ofdistria court Order and ordering district court to enter aDVO.
RAL argument. Appellant respectfully requests oral argument on this issue,

SUMMARY OF TBE FACTS:

After seeking shelter at the Lincoln TraU Domestic Violence Program in Elizabethtown,
Kentucky. Appellant Dfiled, pro se, aPetition for an Emergency Protective Order ("EPO") on
July 8. 1997 (attached hereto at Tab 1) against Appellee, T. Her inquest for an EPO stated that
from "February to July. 1997 ... Petitioner was subjected to continual verbal abuse and
mtimidation through physical contact such as being punched and pushed into acar and tackled.
Petitioner is intimidated by Respondent because it has occmred alone and while there were others
around. Petitioner is unsure of stability of Respondent's mental state when around her. (&.
Petition for EPO attached at Tab 1). The Petition for EPO identified Appellant as umnarried. that
she had lived with AppeUee in an intimate relationship and was Appellee's ex-girlfriend.

On the same day that Appellant filed her Petition the district court entered an Emergency
Pro.„cti\e Order restraining Appellee Tfrom any contact or communication with Dby requiring
Tto be at least 500 feet away; restraining Tfrom committing fiirther acts of domestic violence
and abuse, and of disposing or damaging any of the parties' property. (See EPO entered July 8.
1997 attached at Tab 2). As required under KRS 403.740, after the EPO was entered ahearing
date was set for July 15, 1997 to determine whether to enter aDomestic Violence Order
("DVO").
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After holding the DVO hearing on July 15, 1997, where both Appellant Dand Appellee T

were present pro se, the district court denied AppeUant's Motion for a DVO solely on the

grounds that same-sex couples are not entitled to protection from domestic violence through

EPOs or DVOs under Kentucky's Domestic Violence and Abuse statute, KRS 403.715 et seq.

{See July 17 Order at Tab 3) (hereinafter "Order"). The district court denied the DVO solely on a

legal grounds i.e., the court's statutoiy interpretation ofKRS 403.720 to not include protection of

same-sex couples. Appellant appeals the district court's ruling on statutory and constitutional

grounds. Pursuant to CR 24.03 and KRS 418.075, the Attorney General ofthe Commonwealth

of Kentucky has been notified that this case involves achallenge to the constitutionality of KRS

403.720 as interpreted bythe district court.

STATEMENT OF LEGAL ISSUES PRESENTED:

The district court denied Appellant aDVO solely on the grounds that the Appellant and

Appellee were a same-sex couple. That ruling is in direct violation ofKRS 403.720 which

provides that EPOs and DVOs are available to a"member ofan unmarried couple" who are living

together or who have formerly lived together. KRS 403.720. Second, the district court's denial

of a DVO solely on the basis of AppeUant's status as a member of a same-sex couple is

unconstitutional as it denies equal protection under the laws. For these two reasons, the district

court's Order should be overruled.

I. Protection from Domestic Violence Is Available To Same-Sex
Couples Under KRS 403.715 Et seq.

A- Under The Plain & Unambiguous Langiiaoft Ofyi?
403.715 egseq Same-Sex Couples Are Entitled Tn
Protection From Domestic Violenrft



Kentucky's domestic violence and abuse legislation provides that protective orders are

available to "any family member ofany member ofan unmarried couple who is aresident of this

state or has fled to this state to escape domestic violence and violence...." KRS 403 725 As

defined by the legislature:

'Member of an unmarried couple' means each member of an
unmarried couple which allegedly has a child in common, any
children of that couple, or amember of an unmarried couple who
are living together orhave formerly lived together.

KRS 403.720(3). It is elementary that in interpreting statutory meaning:

If the words of the statute are plain and unambiguous, the state
must be applied to those terms without resort to any construction
or interpretation.

Kentucky Unemployment Insurance Commission v. KACO Unemployment Insurance, Ky. App.
79j S^V.2d 845, 847 (1990); see also, ITT Commercial Financial Corp. v. Madisonville

Recaping Company, Inc., Ky. App.. 793 S.W.2d 849,852 (1990). Here, the statute defines

unmarried couples in gender neutral terms as couples "who are living together or have fonnerly

lived together." The statute nowhere defines the terms "couple" or "unmarried" and nowhere or

limits application of these terms to "man and woman." Rather, "unmarried couple" is left aself-

defining term which the legislature feh needed no definition.

"Simple words when considered in a statute are generally accorded their ordinary and

accepted meaning." Thompson v. Bracken County, Ky., 294 S.W.2d 943, 946 (1956)

"Unmarried," unless defined othenvise, applies to any person who has not been recognized as

married under the laws of Kentucky. As the district judge herself pointed out, same-sex couples

are not entitled to the social benefit of marriage in Kentucky. Therefore, any same-sex couple by

definition would be "unmarried." "Couple" when accorded its ordinary and accepted meaning.



connotes an intimate relationship between two persons. The legislature could have specifically

excluded "same-sex" couples from coverage under the "unmarried couples" language, but, the

legislature did not do that. The language is plain, unambiguous and on its face the "unmarried

couples language is inclusive insofar as it applies to any couple that is not married and are livin^

together, whether a couple is the same-sex oropposite-sex.

^ The Legislative Intent and Purpose Was To Protect
Persons. Regardless of Gender or Sexual Orientation
From Domestic Violence

If this Court does not find the language of KRS 703.715 et seq plain and

unambiguous, then it must look to the purpose and intent of the legislation in interpreting the

statute.

A fiindamental rule of construaion is that the applicability and
scope of the statute may be determined by ascertaining the
legislature's intent and purpose, considering the evil the law was
intended to remedy and other prior and contemporaneous facts and
circumstances that throw intelligible light on the intentions of the
law-making body.

Brcfwn v. Hoblitzell, Ky., 307 S.W.2d 739.744 (1956).

The evil the legislature was fighting here was domestic violence and abuse. The

Kentucky legislature first passed domestic violence and abuse legislation in 19S4 with the stated

purpose being:

1. To allow persons who are victims of domestic violence and
abuse to obtain effective, short-term protection against further
violence and abuse in order that their lives will be as secure and as
uninterrupted as possible.
2. To expand the ability oflaw enforcement officers to effectively
respond to situations involving domestic violence and abuse so as
to prevent fiirther such incidents and to provide assistance to the
victims.



KRS 403.715. The purpose of the domestic violence statute was to give "persons" who are ^
victims of domestic violence "protection against fimher violence and abuse" so their lives will be
"as secure and uninterrupted as possible." KRS 403.715(1). The legislature intended to "expand
the ability of law enforcement ofiSces to effectively respond to situations involving domestic
violence and abuse so as to prevent fiirther such incidents and provide assistance to the victims."
KRS 403.715(2). The legislature was unequivocal in setting forth its purpose: to protect people
from the hams of domestic violence, to make people secure, and to make their lives as safe as

possible. This protection applies to all "persons who are victims of domestic violence and
abuse." Nowhere does the statute limit itself on the basis of gender, male or female, or sexual

orientation, i.e. opposite-sex or same-sex couples. The legislation applies in gender neutral terms
to any person who in adomestic situation suffers violence and needs short-term protection.

Even mspecifically defining "a member of an unmarried couple," the legislature
used gender neutral language, using the word "member" of an unmairied couple. KRS

403.720(3). If the legislature had wanted to limit the definition of unmanied couples to couples
of the opposite-sex then it could have done so. (See KRS 344.362 which specifies "an umnanied

couple of the opposite-sex" and KRS 231.110 which deals with regulation of places of

emertainraent and makes prohibitions relating to "any man or woman who are not married to each

other.") The legislature did not choose to limit domestic violence protection to opposite-sex
couples. Such limitation would have been at odds with the purpose of the domestic violence and

abuse legislation, which was to protect all persons who are victims of domestic violence and

abuse from further violence, whether married or unmarried, child or adult.



The legislative history ofthe domestic violence and abuse statute is instructive in

this regard. As first enacted in 1984, EPO/DVO protection was only available to "family

members" which was limited to spouses, parents, children, stepchildren or any other persons

related by consanguinity or affinity within the second degree. KRS 403.720. In 1988 the

protection from domestic violence was amended to include members of unmarried couples with

children in common and former spouses. KRS 403.720 as amended in 1988. In 1992, the

domestic violence and abuse statute was further amended to protect "a member of an unmarried

couple" ''who are living together or had formerly lived together." KRS 403.725.

During the 1992 House Judiciary Committee legislative hearings on the "unmarried

couple amendments, the question of same-sex couples was directly raised by members of that

committee. (Hearing H.B. 115, House Judiciaiy Committee, March 3, 1992). The committee

had an opportunity to amend the statute to exclude same-sex couples from "unmarried couples"

protection but did not do so. The bill passed through the judicial^ committee on a unanimous

vote. (See Affidavit of Sherry Currens attached at Tab 4). This legislative history directly

contradicts the conclusions drawn by the district court, for which the court cited no supporting

authority, that the legislature intended to exclude same-sex couples.

C. The District Court Inappropriatelv Engaged In
Judicial Legislation



Given the legislative purpose and plain legislative language, the district court had

no basis todeny the DVO. Put differently:

KRS 446.080(1) requires the courts to construe aU statutes UberaUy

in order to carry out the intent ofthe legislature and that the courts

may not engine in JuOeial Illation under the guise of

interpretadofL

Commorrwealtk v. Shivley, Ky., 814 S.W.2d 572, 573 (1991) (citation omitted). Here, the district
court did exactly that, engaged in judicial legislation. The district court decided that "same-sex

couples cannot be married under Kentucky law and therefore cannot be construed as couples
under the provisions of403.275 [sic] protection for EPOs and DVOs." Order at 2. Nowhere in

the legislation is it stated that because one cannot be married one cannot be part of an unmarried

couple. "Under the rule ofKberal construction, the words employed in the statute must be given
then- ordinary meaning. In ^ect, exceptions not made cannot be read tkeran."

Commonwealth v. Shivley, Ky.. 814 S.W.2d at 573. Unfortunately, that is exactly what the
distnct court did. The district court read exceptions into the statute that nowhere exist nor

comport with the stated legislative purpose of protecting all persons regardless of gender or

sexual orientation from domestic violence and abuse. Simply put. any same-sex couple is by

definition unmarried (because they can't many) and therefore qualifies for protection if they or
have formerly lived together.



Where there are no exceptions designated in the statute, the language is to be

given its plain and unambiguous effect. Commonwealth v. Shivley, Ky., 814 S.W.2d at 573. Here

the language is very simple. The protection applies to unmarried couples who live together or

who have lived together. The legislature makes no exceptions for different types of unmarried

couples. The statute is about preventing violence, it is not about sexual orientation. Domestic

violence is condemned by the legislature, no matter what type ofunmarried couple, i.e., the sexual

orientation ofan unmarried couple is irrelevant. The district court's unposition oflimitations and

exceptions otherwise is in violation ofthe statutory language and should be overruled.

D. Agencies Enforcing Domestic Violence Statutes
Proteg Members of Same-Sex Couples

While courts have the ultimate responsibility in matters relating to statutory

construction, "generally the courts give great deference to any agency interpretation of the

regulations and the law underlying them...." Delta Airlines, Inc. v. Commonwealth, Ky., 689

S.W.2d 14, 20 (1985); see also Barnes v. Anderson National Bank ofLawrenceburg, 293 Ky.

592, 167 S.W.2d 833, 835 (1943). Put differently:

Where statutory language is capable of being understood by
reasonably well-informed persons in two or more different senses,
the construction given the language by the administrative
authorities charged with its enforcement is relevant and often
persuasive.

First IndustrialPlan v. Kentucky BoardofTax Appeals, Ky., 300 S.W.2d 70, 72 (1973).

Significantly, the agencies charged with interpreting or enforcing the domestic

violence and abuse statute have included protection of same-sex couples. Pursuant to KRS

15.717, the Attorney General has developed a prosecutor's manual for Kentucky's

Commonwealth Attorneys and County Attorneys establishing poUcies and procedures for the



prosecution of domestic violence related crimes. Every Commonwealth Attorney and County
Attorney mthe state ofKentucky has acopy of that manual, which provides that in detennining
whether aPetitioner for an EPO/DVO is "a member of an unmarried couple," "officers should
make the determination ofwhether or not parties are a'couple' or 'living together' without being
influenced by gender or sexual orientation or whether or not sexual activity «involved " (See
Domestic Violence Prosecution and Procedural Manual. Office of the Attorney General 1997 at 3
attached at Tab 5). EPOs and DVOs are enforced on the basis ofwhether aparty is an umnairied

couple and are living together or have lived together. Sexual orientation and gender has nothing
to do with the application of the statute.

There has been no confusion among the agency charged with enforcing the
domestic violence and abuse statute. The term "unmarried couple" in KRS 403.720 is understood

to protect members of same-sex as weU as opposite-sex couples. These interpretations of KRS

40J.720 are relevant and support this Court statutorily construing Kentucky's domestic violence

and abuse statute to include protection ofsatne-sex couples.

H. if KRs 403.715 Et Seq Is Interpreted To Exclude Same-Sex
Couples, It is Unconstitutional.

IfKRS 403.715 et seq does in fact, as held by the district court, exclude same-sex

protection under the law. Sections 2, 3. 59 and 60 of the Kentucky Constitution expressly
guarantee equal treatment provided by the law. Perkins v. Northeastern Log Homes, Ky., 808

S.W.2d 809 (1991); Tabler v. Wallace, Ky„ 704 S.W.2d 179 (1986). Under that equal
protection ruberic, the Kentucky Supreme Court has found homosexuals entitled to equal

protection under the law. In Commonwealth v. Wasson, Ky., 842 S.W.2d 487 (1993), the

Supreme Court struck down Kentucky's sodomy law, which applied only to same sex couples, as



violating an individuals' right to privacy and right of equal protection guaranteed under the

Kentucky Constitution. The Kentucky Supreme Court held that the purpose of the equal

protection clause:

Is not only to protect traditional values and practices, but to call
into question such values and practices when the operate to burden
disadvantaged minorities...The Equal Protection Clause protect[s]
disadvantaged groups from discriminatory practices, however
deeply ingrained and longstanding.

Commonwealth v. fVasson, Ky., 842 S.W.2d at 499 (emphasis in original) (citations omitted).

The '̂asson court held that "homosexuals do not become 'fair game' for discrimination simply

because their sexual practices are not considered part ofour mainstream traditions." Id. The kev

point in Wasson is that the "equal protection doctrine does not prevent the majority from enacting

laws based on its substantive value choices. Equal protection simply requires that the majority

apply its values evenhandedly." Id.

Here, the legislature made a value choice that domestic violence and abuse should

be prevented and prosecuted. That value must be applied evenhandedly to everyone in the

Commonwealth, no matter what gender or sexual orientation. The district court in excluding

same-sex couples from domestic violence was punishing those couples solely on the basis oftheir

sexual preference, which is prohibited under Wasson, Commonwealth v. Wasson, Ky 842

S.W.2d at 499.

The Wasson court held that homosexuals "are entitled to equal treatment, unless

there is a substantial governmental interest, a rational basis for different treatment."

Commonwealth v. Wasson, Ky., 842 S.W.2d at 500. Here as in Wasson, there is no rational basis

for singling out same-sex couples and prohibiting them from protection under the domestic

violence statute. In effect, "this is punishing people because they are different [same-sex couples]



rather than because ofwhat they are doing [unmarried couple]." Commonwealth v. Wasson, Ky.,
842 S.W.2d at 501. If same-sex couples are unmarried (which under Kentucky law can be their

only status) and are living together or have lived together they quaUfy for protection under the

Statute.

The issue here is not sexual orientation, but rather equal access to the law, as one
group cannot be excluded while other groups are included. "We need not sympathize, agree with,
or even understand the sexual preference ofhomosexuals in order to recognize their right to equal

treatment before the bar ofcriminal justice." Commonwealth v. Wasson, Ky., 842 S.W.2d at 501

The district court Order unfairly shifted the focus from "unmanied couple" status to the

heterosexual or homosexual identity of unmarried couples. This is no differem than if the court

had denied amulti-racial unmanied couple aDVO merely because they were multi-racial. To

place additional burdens and requirements (denial of EPO/DVO protection) on aparticular class O

ofpeople (same-sex couples) which the Kentucky Supreme Court has recognized as suspect is not
rationally related to the purpose ofpreventing and prosecuting domestic violence and abuse.'

Last year the United States Supreme Court, which does not have as protective or

expansive equal protection laws as does Kentucky, struck down an amendment to the Colorado

Constitution which would have prohibited all legislative, executive or judicial action designed to
protect homosexual persons from discrimination, as violating the equal protection clause. Romar

V. Evans, U.S. , 116 S.Ct. 1620 (1996). The United States Supreme Court held:



^ j Constitution's guarantee of equal protection is the
principle that government and each of its parts remain open on
impartial terms to all who seek its assistance. 'Equal protection of
^e laws is not achieved through indiscriminate imposition of
inequalities...respect for this principle explains why laws singling
out a certain class ofcitizens for disfavored legal status or general
hardships are rare... The guarantee ofequal protection ofthe laws is
a pledge oftheprotection ofequal laws.'

Romar v. Evans, 116 S.Ct. at 1628 (citations omitted). As with the legislation that was struck

down by the United States Supreme Court, interpreting KRS 403.270 to exclude same-sex

couples imposes a special disability upon those persons alone. Homosexuals are forbidden the

safeguards that others enjoy or may seek without constraint." Romar v. Evans, 116 S.Ct. at

1627. What is constitutionally unacceptable is "a statute-based enactment divorced from any

factual context from which we could discern a relationship to legitimate state interests; it is a

Classification ofpersons undenaken for its own sake, something the Equai Proieaion Clause does

not permit." Romar v. Evans, 116 S.Ct. at 1627.

There is no reason to exclude same-sex couples from domestic violence protection.

Ifthose couples are unmarried and if they live together or have lived together, as is the case with

Appellant and Appellee, they qualify for protection just like any other similarly situated couple

(i.e., any other unmarried couple that hves or has lived together). The district court's exclusion of

same-sex couples from protection under the domestic violence and abuse statute denies a class of

people equal protection of the laws and should be struck down as violative of the Kentucky's

Constitution's guarantee ofequal protection under the law.
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RELIEF SOUGHT:

Appellant requests that this Court reverse the district court's denial of the

Domestic Violence Order ("DVO"). which was based solely on the grounds that Appellant was a
member ofasame-sex couple, and that the district court be ordered to enter aDVO based on the

evidence ofdomestic abuse presented at the DVO hearing on July 15,1997.

Respectfully submitted,

JENNIFER JORDAN HALL
Counsel for Petitioner
Oldfather & Morris
1330 So. Third St.

Louisville, KY 40208
(502) 637-7200

crimin,! t !. couples that they can seek legal redress by filing ^
t unpersuasive in an equ5

« 2. Criminal no contact orders do not provide thei^ediate protection so often needed mviolent domestic situations and provided by DVO's
Eolations. Indeed, the failure of the criminal system tode^ with domestic violence situations is the reason domestic violence legislation was e^cted in


